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l. Introduction

We are pleased to provide our report ontheroleof intellectua property (1P) education in the overal
governing and educating processin the United States. We have focused on the specific topics you
identified for usin the Appendix attached to the contract, but have aso included other information and
comments we thought would be of use in evauating the IP education system in the United States.

Il. Scope of Research

In preparing this report, we ried on information available on the Internet, including information
available at U.S. government websites, university websites, private law-firm websites, law-specific
databases, and published manuscripts. We dso relied on persond interviews with law-school
administrators and on our own experiences during our carersin IP law. Where feasible, we have
included printed copies of the information we used to form this report, or summaries of that information.
Theinformation is attached as a series of Appendices, asindicated at the appropriate pointsin the report.

[ll. Dynamism Within the Intellectual Property Field

The IPfidd in the United States can be characterized as having agreet ded of dynamism.
Dynamism can be thought of as the sum of the interaction among professionasin the IP field, the amount
of individua activity of professondsin the [P fidd, and the many different roles played by individud
professondsin the IPfield a one time during, or over the entire span of, their careers. For example, in
the United States, it isnot uncommon for professionds to change positions one or more times during their
careers. Thus, it is not uncommon for private atorneys to leave private practice to accept postions as
judges, for government staff membersto leave the government to accept positionsat private law firms, and
for professonasin any position to becomelaw professors. Further, many professonasplay multipleroles
in the system, for example, acting as both judges and as law professors at the sametime. This dynamism



provides a continuity and consistency to the U.S. IP system, and promotes cooperation among IP
professons, dl of which benefitsthe IP sysem in generd.

A.Dynamism Results in Continuity

The dynamism seen in the U.S. IP system benefits the system as awhole by providing continuity.
In generd, continuity can be defined as the continued functioning, a about the same level of efficiency, of
the IP system over time. TheU.S. IP system is, & its heart, alega system organized, controlled, and
implemented by the U.S. government. Because of the amount of resources invested by businesses, both
in the United States and abroad, in obtaining and protecting IP rights in the United States, it isimportant
that the U.S. government provide a continuing, reliable IP system. The U.S. IP system has evolved to
provide that continuity even though the government is subject to periodic and regular changesin control.

1. Structure of the Federal Government

The U.S. federd government is divided into three branches. the legidative branch, the executive
branch, and thejudicia branch. Members of two of the three branches (the legidative and the executive)
are elected, and thus are politica in nature. Due to the palitical nature of two of the three branches of the
U.S. government, thereis ahigh rate of turnover a high-level government positions. More specificaly,
periodic dections invariably result in replacement of some dected officidswith others. Asareault, the
heads, directors, etc. of the cabinets and departments of the executive branch, who are politica
appointees, are replaced when each new U.S. President is elected. Likewise, as congressmen and
senators are defeated and new ones eected, the staffs supporting them are replaced with professonds
selected by those newly dected. The resulting turnover a high-level and staff positions could resultina
great amount of inefficiency, due mostly to the need for each new government professiond to become
educated in the issues rlevant to the position. The U.S. 1P system is hot immune to this potentia
inefficiency. But the inefficiency is minimized, & least to some degree, by the dynamism seeninthe U.S.
IP system.

2. Staff Knowledgeable in IP

Although it is essentialy impossible to educate each new congressman, senator, and President on
al facets of 1P, these government officia's often recognize the importance of including on their Saff at least
one person educated in thefield. Thus, they often select staff members and advisorswho are | P attorneys
from private practice, former or current government employees who hold or held positions that involved
governing the IPfidd, and newly graduated lawvyerswith IPtraining. Thissdection criterionisparticularly
important for the Presdent and his staff membersthat are directly and primarily involved in 1P issues, and
for congressmen and senators who serve on committees regulating 1P laws, such asthe Senate and House
Judiciary Committees.

Thedesirability to have agtaff knowledgegblein IP, however, istempered by the fact that dynamism
works a many different levels. That is, the newly dected officids recognize that, because the Sze of ther
gaff islimited by budget condraints, they are best suited by having saff who have multiple skills and
backgrounds. Thus, eected officids typicaly do not look to surround themsdaves with professonds



tranedinIPlaw. Rather, they rely onjust oneor afew professonaswith some (but not necessarily ahigh)
level of training in IP to advise them. These professonas rely on the dynamism of the U.S. IP sysem to
enable themsdaves to perform their assigned duties. For example, the staff members of various senators
on the Judiciary Committee work together and with the designated staff members for the committee to
educate the committee members and draft IP legidation. Likewise, the IP professonds from the
Presdent’s saff interact with the 1P professonas from the congressond staffs to draft |P legidation.

By sdlecting staff members from among IP professona s with experience in IP, newly eected
officasprovideacontinuity in governing the IPfied. Furthermore, by relying on members of other eected
officads gaffsto provide support, guidance, and informal training, the newly gppointed staff memberswith
no previous experience in | P become educated in the particulars of their job responsbilities without
unacceptably dowing down the entire IP system.

3. Input from the Private Sector

Furthermore, government officids reponsible for governing in the IPfield are continudly asking for
advice, or receiving unsolicited advice, on | Pissuesfrom private-S de organizations, associations, Societies,
etc. (often referred to as “ specid-interest groups’) in the IPfidd. These specid-interest groups submit
proposasfor new legidation, commentson proposed legidation, or research papers on the state of the law
inacertan areaof thelPfidd to the government officidsor thar daffs. The specid-interest groups, while
subject to constant changes in membership and periodic changes in leadership, are not subject to the
politica pressures of the high-level government officiads. In addition, the groups do not see the high rate
of turnover often seenin high-level government positions. Because of the rdlaive sability of these groups,
the information presented to newly eected (or appointed) high-leve government officidsisthe same
information presented to the high-level government officids formerly in those positions, and the same
information presented to other high-level government officids who maintained their positions through the
election cycle. Thus, the interaction between specid-interest groups and high-level government officids
provides a continuity beneficid to the overal governing of the IP field.

Thus, dynamism, from the standpoint of intensive interaction anong professondsin the fied,
permitsthe U.S. IP system to be governed without unacceptable delays caused by the politica nature of
the U.S. government.

B. Dynamism Results in Consistency

The dynamism seen in the U.S. IP system a so benefits the system as awhole by providing alevel
of consgtency, particularly over short periods of time. Each newly dected officid and palitica regime has
its own political agenda, which often includes changes to the IP system.  Furthermore, specia-interest
groups are continually lobbying eected officids to modify laws and regulations to benefit the parties they
represent. However, even where change is deemed beneficia, change often should not be brought about
quickly. Thisis particularly so when those affected by the change have dready expended a greet dedl of
resourcesto comply and benefit under the current framework of rulesor other requirements. InthelPfield,
where companies can invest billions of dollars developing and marketing a product based on laws and
regulaionsin effect at a particular point in time, rapid change can be disastrous.



Change dso should often be brought about dowly when internationd relaions areinvolved. More
specificaly, changesthat affect foreign-based companies will likely beimportant to the governments of the
countries where the companies are based. These foreign companies and governments will expect the
United States to provide them with sufficient opportunity to comment on the proposed changes and to
adjust their practices to comply with the proposed new rules were they to come into effect. Although the
concept of dynamism evokes a sense of efficiency and effectiveness, the dynamism provided by the U.S.
IP system, in fact, dows the pace of changein U.S. IP law by lengthening the time between the
government’s proposd for change and its implementation.

One aspect of the dynamism of the U.S. IP system isthe high leve of interaction between
professonds in various pogtions within the field, either on an individud basis (for example, as described
abovefor government staff members) or by way of professond societies and associations. The high leve
of interaction necessarily resultsin adeay inimplementation of new government policies and rules because
it promotes discussions among | P professonds, and thus requirestime for dl interested parties to submit
their comments, suggestions, and proposas on the new policy or rule. But it dso permitsthe IPfidd to
fully consder issuesrdating to the new policy or rule and avoid abrupt changesto the | P system that could
adversdly affect those regulated by the policy or rule. While dynamism resultsin an IP system that is
relatively dow to react to technological advancements or market pressures, it provides a protection to
companies having to comply with IP laws and regulations. Thus, it benefits those governed. At the same
time, it can rarely be said to burden the government, and often results in rules and policies that are better
than they would have been in the absence of the input from IP professonas outside of the government.

C. IP Professionals Interact Constantly

The IPfidd in the United States is rdlatively large, with tens of thousands of atorneys and patent
agents, and thousands more corporate attorneys and business people. Members of the IP field interact
with each other congantly, not only in performing their professiond duties, but in participating in
professond organizations, societies, associations, and other groups. Indeed, it iswidely recognized that
participation in professiona organizations provides | P professonas with an excdlent opportunity to
interact, on both a professona and socid level, with other IP professonas. Such interaction benefits not
only the career of the IP professond (for example, by making business contacts that could result in new
bus ness arrangements) but the IPfield in generd by promoting the transfer of information and ideasamong
|P professionals.

1. 1P Organizations

There are numerous | P professiona societies. The societies can be nationa (or internationd) in
nature or limited to a certain locality. The most widdly known professond |P organizations are the
American Intellectua Property Law Association (AIPLA), which can befound on the Internet at aipla.org,
and the American Bar Association (ABA), which can be found on the internet at abanet.org, and which
has alarge IP section. Other organizations, such as the National Association of Patent Practitioners
(NAPP) (napp.org), the Licensing Executive Society (LES; les.org), and the International Association for
the Protection of Intellectud Property (AIPPI; aippi.org), are dso known. In addition, there are many
loca bar associations thet have |P sections. These professond societies and organizations are generdly



run by practicing professondsin the IPfield and hold periodic (for example, three times a year) meetings
at which topics of interest to the member professonds are interested. They aso research and report on
topics of interest to their membership and often |obby high-leved government officids to implement laws
they fed promote and benefit the IP field.

2. Technical Organizations

IP professionds are often members of scientific and technica professiona societies, organizations,
and associations. |n particular, patent attorneys and agents are often members of scientific and technicd
societies that relate to ther scientific or technical background. These organizations indude al of the
nationd (and internationd) societies, such asthe American Chemicd Society (chemidtry.org), the
American Society for Microbiology (asmusa.org), the American Association for the Advancement of
Science (aaas.org), the Ingtitute of Electrical and Electronics Engineers (IEEE) (ieee.org), and the
American Physica Society (APS) (aps.org). 1P professionas become members of these societies
primarily to keep current in the field of interest, which aids them in performing their professons. But they
aso become member to make or maintain persond contactsin thetechnica or scientific community. Such
contacts not only lead to new business contacts, but aso promote the transfer of information from the
technical members of the society to the IP professond, and from the I P professond to the technica
members of the society. The interaction between | P professond's and technicd or scientific professonds
isimportant for the overal dynamism of the IP field, and represents an important source of information
transferred among | P professionals at other professional meetingsor at their respective places of business.

D. Many IP Professionals Are Highly Active

Although the vast mgority of IP professonadswork full-time (i.e., at least 40 hours each week) at
their primary profession, many aso take active rolesin professona societies. As mentioned above, most
IP professona societies are run by 1P professonds. Furthermore, most of the reports drafted by IP
professiond societiesare drafted by |P professionals who have volunteered to preparethe reports. These
professonaswork together, typicaly under acommittee format, to develop a position on an issue, then
generate areport. The report isthen reviewed, either by the administrators of the society or by the
membership at large. A find report is then prepared and submitted to the government officid or office
primarily responsible for governing the issue the report involves. All of the work performed in preparing
the report is performed “ after hours” That is, the work represents time volunteered by the individud 1P
professond.

1. Adjunct IP Professors

Some IP professonds, in particular partners at law firms and high-level government officids, dso
teach at law schoolsin addition to working full-time at their primary professons. These professonds are
consdered “adjunct” professors because they teach only alimited number (usually only one) of courses
during the school year. Asdiscussed bel ow, these adjunct professorstypicaly teach about asubject in the
IPfield in which they are experienced. Although amgority of IP professonds do not teach, because a
large number of professionas do teach, most IP courses at law schools are taught by adjunct professors.



Itiswith this dynamism as a background that we now addressthe role of |P education in supporting
and drengthening the IP system in the United States.

V. Status of Law School Graduates and Their Roles in the IP Field

Law school isan important, but not necessary, step toward a career in IPin the United States. The
IPfield can beviewed ashaving two sdes. the U.S. government and the private sector. Though each side
has its own requirements for employees, overdl, both strive to achieve the same god - to hire the best
quaified candidate for the position to befilled. Due to the numerous positions needed to implement the
entire IP system, and due to the breadth of subject matter encompassed by | P, a host of educational
backgrounds are needed.

A.The United States Government

The government Sde of the [P system involves dl three branches (legidative, executive, and judicid),
and isrespongible for providing and enforcing IP rights. To be efficiently and effectively carried out, all
of thegovernment I Pfunctions require professonals educated inthe IPfield. Ingenerd, however, theU.S.
government lacks professionds with training in, and knowledge of, IP. Thus, in generd, the government
Sderdies heavily on the private sector to guide it in carrying out itsrole.

1. United States Patent & Trademark Office

For example, in setting policies and regul ations, the United State Patent & Trademark Office (PTO)
internaly develops a proposa for anew policy or rule. Then it publishes the proposa and seeks
commentsfrom the [P community. Upon receipt of al comments, the PTO then reeva uates the proposed
policy or rule based on the comments. Once it has considered al private-sector comments, the PTO
ether enacts the new policy or rule (with or without incorporating the comments) or decides not to
implement it (if it isirreparably flawed).

2.Congress

Asanother example, when Congress considers abill amending an 1P law, or implementing anew IP
law, it first convenes public hearings. At the hearings, leaders from the private sector, such as corporate
leaders and leaders of business and legd societies and associations, are invited to testify or submit
comments about the hill, for example about how it would affect business, the law, innovation, or
internationd trade. After considering the testimony and comments, and after having committee staff
members research the bill, Congress ether passes the bill into law (with or without incorporating the
comments of the public) or defers action on it until alater date, which typicdly means thet the bill will not
meature into law.

3. The Judiciary

A third examplerdatesto thejudiciary. Very few judgesin the United States have had any training
inIP. Thus, in generd, when trid judges are confronted with I P cases, they rely heavily on the atorneys



for the litigants to educate them, by way of briefs and motions, on the controlling statutes and case law.
Although judicid law derkshaveformd trainingin law, they typicaly do not have forma traningin IP law.
Thus, because the IP legal expertise lies with the private-party litigants (through their attorneys), the
government, by way of the judge, primarily looksto them asaguidein deciding the legd issues presented
during IP cases.

4. Reliance on the Private Sector

In dl three of these examples, the U.S. government relies heavily on professonds from the private
sector with knowledge of the IP system to guideit in formulating policies, rules, and laws, and in deciding
lawsuitsrdating to IP. Indoing so, the government performsiits required duties without having to maintain
alarge gaff of professonas formaly trained inthe IPfidd. In effect, the government relies on the
dynamism of the IP system in the United States, in the form of |P professionas performing multiple roles
a onetime (e.g., as corporate attorneys and as public-policy lobbyigts).

5. The PTO Exception

The maost conspicuous exceptions to this generd rule of U.S. government reliance on the private
sector are the U.S. Patent and Trademark Office examiners and the U.S. Copyright Office examiners.
These positions are uniquely governmenta in nature, and thus cannot be performed by professiondswho
are not government employees. Thus, it isincumbent on the government to seek out and employ
professionas with an appropriate education in IP.

Patent examiner is a government podition that requires not only technica or scientific expertise, but
sometraining in IP law aswell. However, the amount of training required is not aforma educationin IP
law. Rather, itissatisfied by the U.S. PTO sown interna training program, which focuses solely onissues
relating to prosecution and issuance of patents. Thus, to become aU.S. patent examiner, one need not
first havealaw degree. Likewise, to advance through the patent examiner ranksto a supervisory postion,
one need not obtain aforma legd education. The U.S. PTO bdievesthat the training it provides for its
patent examiners, coupled with the experience the examiners obtain performing the job, are sufficient to
adequatdly educate its patent examinersin IP law. In Appendix A, we have included a printout from the
U.S. PTO website, describing the interna training programs provided by the PTO for its examiners.

Interestingly, most professionas who apply for positions a the U.S. PTO and who have alaw
degree at the time of applying seek positionsin the lega department (i.e., the solicitor’ s office) rather than
asanexaminer. Itisgeneraly believed that aprofessond formaly trainedinlaw is*overqudified” for the
pogition of patent examiner. Thus, they are encouraged to seek employment at the solicitor’s office or
some other office involved in policy development and implementation.

Unlike patent examiners, dl trademark examiners a the U.S. PTO are formally trained attorneys,
athough they need not have any forma training in I P before beginning their postion at the PTO.
Furthermore, unlike patent examiners, trademark examiners do not need to have any forma education in
science or engineering. Rather, they come from all educational backgrounds. Aswould be expected,
professonaswith someformd training in IP law are preferred over those with no formd trainingin [P law.



Findly, like patent examiners, examiners a the U.S. Copyright Office are not required to have any
formd training in the IP fidld or in any other legd fidd, dthough sometraining in the IPfidd, and in
particular IP law, is preferred.

Thus, while the government can rely on the private Sde to provide guidance on policy gods, on
preparation and implementation of regulations and laws, and in judicia proceedings, the government
cannot and does not rely on the private sde to examine patent and trademark applications or copyrights.
These are uniquely governmentd responsibilities that require professonds with particular types of forma
education.

B. The Private Sector

The private Sde involves many personsin many different jobsaswdl. It involvesinventors,
technica supervisorswho canidentify acommercidly vauable invention, and corporate attorneyswho can
identify inventions and trademarks, and timely submit them to the PTO (with or without the aid of atorneys
outside the company). It involves business people who can effectively manage the company’ sfinances to
provide the correct amount of capital to obtain commercialy vauable patents, trademarks, and copyrights,
and to maintain a research program tha produces commercidly vauable inventions. It dso involves
private attorneys, who can assst inventors and companies obtain and defend patent rights. As discussed
above, dueto the lack of expertisein patent law on the government side, private-sde attorneys are d so
relied on to guide the government in developing and implementing the patent laws. All of these
professondsareimportant participantsin the IP system, but very few of them need formad educationin IP.

Indeed, it istypicdly only asmal portion of high-level private-9de employees who have aforma
education in IP, and in particular, 1P law.

C. Educational Requirements

Whileit should be understood that many different professonds from many different fidds of formad
education are necessary on both the government and private sides, because this report focuses on therole
of IP education in the whole IP system, it will address only those professons that either benefit from, or
require, alegd education, and in particular alegd education that has an emphasison IP.

As one would expect, law school graduates are the most sought after professionas on both the
government Side and the private sdefor high-level positionsthat require legd skills. That is, postions that
relae to developing and implementing IP legidation and regulations, and that relate to developing and
protecting | Prightsfor private companies, aretypicaly filled by attorneys. Their educationinthelaw isthe
defining factor that qudifies them for the positions they fill.

Duetother pogtionsat high levelsin government and private companies, law school graduates have
agreat ded of influence in the IP system in the United States. They are the persons others look to as
leadersin developing new laws and regulations, and in implementing strategies to comply with new laws
and regulations. Likewise, they are sought out for their opinions on whether business practices are
compatible with IP laws and how businesses should proceed in a manner consstent with protection and
exploitation of their intellectud property.



V. Career Paths for Professionals in Law

There are many careersinvolved inthe IP fidd. As mentioned above, most of the high-leve
positionsthat involve IP arefilled by professondswith aforma legd education. A forma educationin law
isoften required because much of the activity in the IPfield rdates to devel opment of laws and regulations,
and compliance with those laws and regulations. In the public sector, it is clearly beneficid to have
professionadseducated in law working in thisareato better ensure that the laws and regulationsare proper.

In the private sector, it is beneficid to have legd professonds on staff because they are better able to
understand the laws and regulations, and identify advantageous methods of complying while dill protecting
and exploiting their employers' 1P.

A. Government Employees

On the government side, there are three major career paths that are followed. First, some
professionals are eected by the people of the U.S. These professionasinclude the President and
members of Congress. Often, these elected officids have formd training in law. For example, of the 42
men who have been ected U.S. President, 25 have been formdly trained attorneys. Further, in the
current Congress, 142 of the 535 members are attorneys. This compares quite favorably to the overdl
U.S. population, in which fewer than 3% are attorneys. Overwhemingly, however, these dected officids
havelittle or no formd training in IP. As mentioned above, this generd lack of knowledgein IPis not
necessarily an insurmountabledefect in their ability to govern because they often associate themsdveswith
one or more professonals who have formd training in the IP field.

The second mgjor career path for government employeesisasapolitica gppointee or staff member
to an dected officia. These pogtionsinclude congressond staff members, heads of executive
departments (e.g., Commissioner of the PTO, ITC chairperson, U.S. Trade Representative), and federa
judges. Depending on the position, the gppointee or staff member might or might not have aformal lega
education. For example, judges necessarily must have aformal educeation in law, but they need not have
any training or experiencein the IPfield. Indeed, exceedingly few United States federa judges have any
formd training in [P law. On the other hand, other political gppointees, such as department heads in the
executive branch, do not need, and typicaly do not have, aformd education in law, much lessaforma
education in IP law or the IPfield.

No forma training is expected of the high-level government position holders, with the exception of
the Commissioner of the PTO, who is expected (but not required) to have a background in patent law.
The heads of the executive-branch departments are political appointees and thus are selected based on
their politica afiliaion (primarily) and on their aptitude for the position (secondarily). The department
heads are responsible for implementing the gods or policies of the President (in accordance with the
controlling datutes and case law). Thus, their skill in policy making is more directed toward managing
people rather than a knowledge of the subject matter their department relatesto. Likewise, other than
members of Congressthat St on the judiciary committees, Congress members do not have, and are not
expected to have, expertisein IP. In general, the departments and congressional committees have one or
afew attorneys with knowledge of IP (either formally trained in law school or having learned by review
of thefield as part of the job).



The rare exception for high-leve political gppointees having formd legd training and experience in
the IP field are positionsin the U.S. PTO, such as the Commissioner/Director and members of the U.S.
PTO Genera Counsd office. Typicdly, the postion of Commissoner/ Director of the PTO isfilled by an
attorney with extensve experienceinthe IPfield, such asan atorney from aprivate law firm. Although the
present Director of the PTO is an atorney, aformer judge, and aformer U.S. Congressman, he has no
forma 1P law training or experience. But the previous two Commissoners of the PTO (Q. Todd
Dickinson and Bruce Lehman) were private | P attorneys with extensve experience in the | P field before
being sdlected to serve as Commissioner. Further, aswould be expected, dl of the high-leve postionsin
the Office of the Generd Counsdl of the PTO are staffed with attorneys. (See Appendix B.)

Thegenerd lack of expertiseinthelPfied a high-leve politica appointee positionsis not surprisng
inview of the vast number of services provided by the government as awhole, and the government’s
respongbility to serve the many diverse needs of the U.S. public and maintain and develop internationa
relations. More specificaly, becausethe U.S. government has so many different responsbilities, itishighly
departmentaized and specidized. Thus, high-level politica gppointeesaretypically chosen, at least in part,
based on their expertise or interest inthe particular area of government (e.g., IP, drug enforcement, socid
security, environmental law) for which they are being consdered. Thus, it is not surprising that a vast
mgority of the government professionds that have expertisein the IPfidd are placed in positionsrdating
to IP, such as the PTO and the Copyright Office.

Thethird mgor career path for government professonasisin government service. Thiscareer path
is characterized by the professiona entering government employment early in his or her career (typicaly
directly from receiving a university degree) with the intention of continuing employment with the U.S.
government as an entire career. Inthe IPfield, professondss of this type include patent, trademark, and
copyright examiners, and, to alesser extent, congressiona staff members. In generd, this career path
requires no particular formd |P education. The education required to perform the job is obtained over
time through practice of the profession.

B. Private-Sector Attorneys

Themost influentid |P pogition on the private Sde isthe attorney. In generd, the private Sderelies
on two types of attorneys to manage IPissues. the IP atorney and the corporate attorney. The IP
attorney isoften, but not dways, formaly trained in IPissues (in addition to genera law), and is considered
an expert in IP-gpecific issues. These attorneys either work in private practice or as atorneys for a
company. The corporate atorney isformally trained in corporatelaw (in addition to generd law), and, for
IPissues, istypicdly relied on to ensure that the | P attorney’ s opinions and recommendations are
implemented in amanner condstent with the overal business strategy of the company. The corporate
attorney isaso responsible for ensuring thet the P attorney isinformed of business goals and policies, so
that the I P research and devel opment of the company is consstent with the overdl business strategy of the
company. Although there are corporate attorneysin private practice, the overwheming mgority of
corporate attorneys work directly as employees for companies. The successful interaction between the
two attorneys ensures an efficient and effective I P program within the company.
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1. Private Practitioner

Thefirg typeof IPatorney isthe private practitioner. Thisprofessona worksat hisor her ownlaw
firm or asan associate a alaw firm owned by others. Private practitionersin IPlaw are of two main types:
(1) attorneysthat specidize in IP law and practice entirely, or essentially entirdly, in the IPfield, and (2)
attorneys who practice generd law, but occasiondly practicein the IPfidd. It isnot necessary for either
to haveformd training in 1P law, but those who do are typicaly more highly recruited by IP law firmsthen

those who do not. For example, law firms recognize that a patent litigation is, & its core, alitigation.
Therefore, law firms recognize that they will benefit from having attorneys with strong skills or gptitude in
litigation. But because patent law involves much more than litigation, firms generdly look to hire
professonaswith formd 1P training and expect that the professonaswill develop litigation skills asthey
meature in the professon. Thus, whileformd legd traning in IPisnot required for a professond in private
IP practice, it provides the professiona with an advantage over other attorneys vying for apostion a a
private law firm.

2. Corporate Attorney

The second type of IP attorney is the | P attorney working for acompany. The career of thistype
of atorney is closely aligned with the corporate attorney. There are numerous career pathsto IP or
corporate atorneys. Often, law school graduates join a company as entry-leve g&ff atorneys, ether in
theP office or the corporate office. If the attorneys received forma training in ether 1P law or corporate
law during law school, then during their careersthey build on the skills and knowledge they obtained during
law school. Otherwise, they learn about | P or corporatelaw and develop the necessary legal skillsasthey
perform their assgnments. Astheir careers progress, they advancein the company. If they stay with their
company long enough, they might ultimately become the chief IP or corporate counsdls.

Of course, if some attorneys are unsatisfied with their positionsin acompany, or their prospects for
further advancement in the company, they are free to look for different careers and leave the company.
Thus, it is not uncommon for attorneysto work at one company for one or afew years then join another
company, go into private practice, or leave the private sde for agovernment postion. This dynamism
among career pathsis often consdered a strength of the U.S. IP field, providing consstency throughout
thefidd. For example, dueto the relatively high rate of movement of attorneys among private-side
employers, most companies operate using the same, or nearly the same, corporate and | P theories and
practices. Inthisway, anewly hired attorney can quickly become a productive member of the company,
without having to first be educated in the particular company’ s corporate and | P practices. Likewise, due
to the rdatively high rate of movement of attorneys between private Sde and government, there isa high
degree of undergtlanding among both private and government attorneys of the requirements and limitations
placed on each other. Thus, efforts are made by atorneys from both sides to minimize differencesin the
gods and practices between the government and the private side. Furthermore, attorneys who have
moved to anew company bring with them ideas and practicesfrom their previous position. The successtul
practices and innovative ideas are then shared with their new employer and coworkers, and many are
implemented at the new employer’s company. In thisway, consstent practices are adopted throughout
the business community.
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As mentioned above, a second career path to the [P or corporate attorney might begin by entering
government employment, obtaining training in the IP field, and then moving to the private Sde. Thistype
of career path ismost often seen with examinersat the PTO. Itisvery common for patent and trademark
examinerstowork at the PTO for oneto four years, then leave the PTO for apostion a a private law firm
or acompany. Of course, those examiners who have alaw degree are the most sought after by both
private law firmsand companies. Often, however, private law firmsand companies areinterested in hiring
former examinerswith no formal legd training to serve aslegd clerksor technicd specidists. One position
that many former examinerswith no forma legd training are particularly quaified for isthe postion of
patent agent. This pogition is discussed in detail below.

C.Law Professors

A third common career available to professonaswith training in the IP field is the law school

professor. Aswith other careersin the IPfield, there are many routes to the law school professor career.

In generd in the United States, the career of law school professor is chosen early in the career of the
professor. Typicaly, professorsin most disciplines choose the career while in law school or shortly
thereefter while at afirst job. In contrast, most | P professors come to the teaching profession later in their
careers. That is, for reasons touched on below, most law schools do not hire full-time P professors.
Rather, they rely heavily on adjunct professorsto teach their IP courses. For example, George Mason
University School of Law (GMUSL) ligs only three full-time IP faculty members, yet ligsatota of
thirty-two I P professors. (See Appendix C.) A vast mgority of thelP professorsat GMUSL are adjunct
professors whose primary professionis as an | P attorney or judge or other high-level U.S. government
officid.

Thus, aminority of law school 1P professors are full-time professors. Most teach as adjunct
professors, teaching as a second profession during time when they are not performing the duties of their
primary professon. Most adjunct IP professors are full-time attorneys in private practice or, to alesser
extent, a private companies. A smal minority of adjunct | P professors are government employees, such
asfedera judgesor PTO or Copyright Office employees. Adjunct professorsrarely teach for the purpose
of supplementing their income. In fact, the sdlary offered adjunct professors is often inggnificant when
compared to the income they receive from their primary professon. The attraction of the adjunct
professor for teaching is often Smply the desire to teach.

It isto the law school’ s advantage to hire part-time, adjunct professors from among practicing
attorneysto teach their IP courses. Doing so minimizes the cost to the school of staffing the course
(typicdly, the school pays the adjunct very little to teach the course) yet provides the school with a
professor who not only has practica experienceinthe IPfied, but can blend that experience with persona
knowledge of the current state of the law in the professor’ sfidld of expertise. Findly, by hiring multiple
adjunct professors, each assigned to teach asingle subject, the law school can provide an expert for each
subject taught, thus providing ahigher level of ingtruction for the sudents at alow cost to the school (and
thus, ultimately, to the sudent).



D. Patent Agents

The fourth main career path for an IP attorney is by way of a patent agent. In the United States,
there are two digtinct professons within patent law: the patent attorney and the patent agent. Both must
(1) have atechnica or scientific degree from a university, and (2) pass arigorous test on patent
prosecution and PTO procedure administered by the PTO. In addition to these two requirements, a
patent attorney must also have alaw degree and pass the bar exam of at least one state. In contrast, a
patent agent need not pass the bar exam in any dtate, but the agent is precluded from practicing law in a
U.S. federd or state court. Asdiscussed above, the patent attorney typically worksfor a private law firm
or company but can beamember of thejudiciary or legidative/executive support saff. Because the patent
agent isnot qualified to practicein aU.S. court of law, the scope of the agent’ swork is limited to practice
before the U.S. PTO (i.e., representing inventors and companies during the process of patent
procurement) and the performance of pre-litigation research, such as searches for prior art that could
invaidate a patent.

As discussed above, attorneys with forma legd training in 1P are highly valued by the private Sde.
Patent agents, while valued for particular tasks, are not as widdy recruited as patent attorneys. Thus,
thereisastrong incentivefor patent agentsto obtain alaw degree so that they can become patent attorneys.

E. Common Career Paths in the IP Field

As can be seen from the above discusson, there is no one common career path to al of the
professonsin the IP fidld in the United States. High-level government officias are typically dected or
gppointed, and are not required to have any formd IP training. In avast mgority of the cases, these
officids have no more than a basic knowledge of IP. Mot high-leved government officids rely on afew
daff atorneyswith aformd or informad P education, and rely heavily on the private sde for advice and
guidance. In contrast, the private Sderelies heavily on attorneyswith aformd educationin IP. Duetothe
dynamism seen inthe U.S. IP system, there are numerous paths to the high-level postionsin the private
dgde. The sole overriding requirement for achieving ahigh-leve postionin the IPfidd is usudly aforma
legd education.

VI. The United States Legal Education System

For the IP fidd to sustain itself and succeed, it isimperative that competent lawyers enter the field.
Particularly on the private sde, competent lawyers are needed to obtain and protect IP rights for
companies and to guide and advise the government in providing and enforcing IPrights. The United States
has hundreds of colleges and universties providing programsin dl fidds. Furthermore, there are currently
183 law schools accredited by the American Bar Association, each providing forma lega education.
Very few, however, emphasize IPin their curricula

Interestingly, the lack of abroad emphasis on IP education in U.S. law schools does not appesar to
have overwhemingly negative effectson theIPfidd. The adverseeffectsof thefalureof U.S. law schools,
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in generd, to provide programsin IP law is minimized by the ability of U.S. law schoodlsto train lawyers
who are competent in the law asawhole. The combined efforts of many lawyerstrained in generd law
with asmal number of lawyerstrained specificaly in IP law gppearsto be adequate for the overdl needs
of the IPfied.

A.Law Schools with IP Curricula

All accredited U.S. law schools provide a basic, broad legal education. Many provide coursesin
IP. But very few provide more than afew introductory coursesin IP.

1. Seventeen Provide 1-5 Courses

Of the“Top 50" law schools, as ranked by U.S News and World Report, 17 offer only 1-5 IP
COUrses.

YdeLaw Schoal;

Stanford Law School;

Corndl Law Schooal;

Univergty of lowa College of Law;

Universty of Southern Cdifornia Law Schooal;
Washington and Lee University School of Law;
Boston College Law Schooal;

Emory Universty School of Law;

University of Notre Dame Law Schooal;

10 University of lllinois College of Law;

11. University of North Carolina Law Schooal;

12. Wake Forest University School of Law;

13. Universty of Cdifornia, Hastings, College of Law;
14. University of Colorado, Boulder, School of Law;
15. Universty of Utah College of Law;

16. Universty of Alabama School of Law; and

17. American University College of Law).

©COoONOO~WDNE

2. Twenty-One Provide 6-10 Courses
Further, 21 of the “Top 50" law schools offer only 6-10 IP courses:

Harvard Law School;

Universty of Chicago Law Schoadl;

Universty of Michigan Law Schoadl;

Univerdty of Pennsylvania School of Law;

Univergty of Virginia School of Law;

Northwestern University School of Law;

Universty of Cdifornia, Los Angeles, School of Law;

NOo o~
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8. Vanderhilt Univeraty School of Law;

9. Universty of Minnesota School of Law;

10. Univergty of Wisconsin Law Schoal;

11. Washington University (. Louis) School of Law;
12. William and Mary Schoal of Law;

13. University of Cdifornia, Davis, School of Law;
14. Universty of GeorgiaLaw Schooal;

15. Brigham Y oung University Law School;

16. Ohio State University School of Law;

17. Indiana University School of Law;

18. University of Arizona College of Law;

19. Tulane Univerdty School of Law;

20. Univergty of Connecticut School of Law; and
21. Southern Methodist University School of Law.

A summary of the course offerings of these 38 schools offering 10 or fewer [P courses per year is
attached as Appendix D.

3. Nineteen Provide 11 or More Courses

In fact, only 12 law schools from among the “Top 50” law schools, and only 7 others from among
the full 183 accredited U.S. law schools, offer 11 or more | P courses.

From Top 50 Schools

Columbia Law Schooal;

New Y ork University School of Law;
University of Cdifornia, Berkdey, School of Law;
Duke University School of Law;

Georgetown University Law Center;
Universty of Texas School of Law;

Boston University School of Law;

George Washington University School of Law;
University of Washington School of Law;

10 Fordham University School of Law;

11. Universty of Horida School of Law;,

12. George Mason University School of Law;

©COoONOOr~WDNE

From Remaining Law Schools

13. Franklin Pierce Law Center;
14. Cardozo Y eshiva Universty;
15. Santa ClaraUniversity School of Law;
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16. John Marshd| Law Schoal;

17. DePaul University School of Law;

18. University of Houston Law School; and
19. Suffolk University School of Law.

A summary of the course offerings of the schools offering 11 or more IP courses is attached as
Appendix E.

Interestingly, the law schools that are widely recognized as having exceptiondly high sandards for
admitting students are not widely regarded as having strong programsin IP. For example, itiswiddy
recognized that the law schoolsa Harvard University, Y ae University, Stanford University, and Columbia
Univergty consgently have exceptionaly high sandards for admisson and provide an excdlent legd
education to their students. Y et only one of these schools (Columbia University) iswiddy recognized as
having astrong IP program. Not surprisingly, it isthe only one that offers more than 10 P courses per
year.

Mogt of the law schools that are considered to have strong | P programs are located in large
metropolitan areas and areas with high-technology industry. For example, Columbia Law Schooal,
Fordham Law School, and New Y ork University School of Law arein New Y ork City; the Universty
of Cdifornia, Berkeley, School of Law and Santa Clara University School of Law arein the“slicon
valey” areaof Cdifornia, which can be consdered to include San Francisco; Georgetown University Law
Center, George Washington University School of Law, and George Mason University School of Law are
in the Washington, D.C. metropolitan area; Boston University School of Law and Suffolk University
School of Law are in Boston; and Cardozo Y eshiva University, John Marshdl Law School, and DePaull
University School of Law arein Chicago. The presence of these schools in large metropolitan areas or
aress of high technology underscores the importance of qudity adjunct IP faculty to alaw school’s 1P
program. More specificdly, due to their high amount of commercid activity, large metropolitan aress,
such as Washington, D.C., New Y ork City, Chicago, and Boston, generaly have a higher concentration
of attorneysthan small citiesand rurd areas. Thus, alaw schoal in these large metropolitan areasis more
likely to be able to attract a highly qudified IP attorney to its adjunct faculty than aschool in asmal city
or rural area.

B. The Goals of the Institution and Course Offerings

Most law schools striveto provide abroad legal education for their students. In addition, someaso
griveto provide exceptional programsin specificfiddsof law (e.g., regulatory law, environmenta law, IP
law). Aswould be expected, the law schools that strive to provide exceptiond programsin IP law offer
more courses, and thus a greater variety of courses, in the IP field than law schools that do not focus on
IPlaw. Likewise, these schools dtrive to hire faculty, and in particular adjunct faculty, who are highly
regarded in the IP law field for their legd skills and knowledge.

Based on a survey of 50 schools generdly recognized as providing a high-qudity, broad lega
education, the most common IP courses offered at U.S. law schools are introductory copyright classes
(48 of the 50 schools offer this course), introductory patent and introductory trademark classes (40 of the

-16-



50 schools offer one or both of these), intellectua property survey (35 of the 50 schools offer this course),
and internationd aspects of intellectual property (21 of the 50 schools offer a course on thistopic). Not
surprisingly, these courses are also offered by schools that are generdly recognized as having excdlent IP
law curricula, but not necessarily widdy recognized as providing a high-qudity, broad legd education.

Theoverriding objective of most law schoolsin offering | P coursesisto offer at least an introductory,
or survey, coursethat broadly coversthefield of IPlaw, or that coversat least patent law, trademark law,
or copyright law. Inthisway, the school’ s sudents are provided with the opportunity to learn, at least
superficidly, about the IPfield. The assumption by the schoolsis that even the limited exposure to the IP
field might engender an interest in 1P in some of the students, and those students might choose IP asthe
fiddinwhichto practicelaw. Attached asAppendix F isarecent publication that includes asurvey of law
schools regarding IP course offerings.

If the law school has the facilities, faculty, and student interest, it will aso offer broad but more
advanced courses in patents, trademarks, and copyrights. It istypicdly only after these basic and
advanced courses are offered that alaw school will offer more specialized IP courses, such as acourse
on Federa Circuit appeds practice, patent infringement law, patent damages law, trade secrets law, or
internationa IPlaw. Due to the need for qualified professors to teach these speciadized I P courses, and
the need for a student body having interest in them, typicdly law schools do not offer these specidized
courses. That is, as can be seen from the attached listing, only those law schools that are recognized as
offering a high-quaity specidized |P program offer such courses.

The speciaized courses are offered for two main reasons. Thefirgt and foremost isto train students
in the particular IP topic that forms the subject matter of the courses, with the understanding that a
combination of broad training and specidized training better prepares a student for aprofessonin IP than
does broad training alone. A second reason is to enhance the school’ s reputation as a provider of
high-qudity IPeducation. By providing ahigh-quality |P education, it better ensuresthat its graduates will
find employment inthe IPfidd. The percentage of graduates who find employment in the legd field upon
graduation is an indicator commonly used by prospective applicants (and by employers) of the quadity of
the education provided by the law school. Both of the reasons for establishing coursesin IP law achieve
the sameresult, whichissdf- perpetuating: graduating highly trained I P professiondsresultsin high-qudlity
gpplicants applying to the law school; admisson of high-qudity students maintains the high qudity of the
law school and enhancesits image, resulting in a continuing high qudity leve of gpplicants.

Interestingly, in our survey of highly regarded U.S. law schools and law schools providing excellent
IP programs, we found very few schoolsthat offer 1P courses directed to business aspects of IP, such as
entrepreneurship and 1P management strategy. For example, of the 57 law schoolsincluded in
Appendices D and E, only 10 offer acourse directed to entrepreneurship (University of Chicago Law
School; University of Michigan Law Schoal; University of Pennsylvania School of Law; Univeraty of
VirginiaSchool of Law; Corndl Universty School of Law; University of Cdifornia, Los Angdes, School
of Law; University of Minnesota School of Law; American University School of Law; New Y ork
Universty School of Law; and Georgetown University School of Law), and only 1 offers a course
directed to IP management strategy (Franklin Pierce Law Center). Itislikely that these courses are not
generdly offered as a part of the lega curriculum because they are, at their core, directed to conducting
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business. Coursesdirected to conducting business aretypicdly taught at the univerdity leve or in graduate
programs for business professonds, such as Magters of Business Adminigration (MBA) programs.

Although the Juris Doctorate is the most common degree conferred on students by law schools,
many law schools aso offer Masters Degree programs (L.L.M. programs), and afew even offer
doctorates other than aJuris Doctorate. For example, American University’ sWashington College of Law
in Washington, D.C,, offersaJ.D., an L.L.M., an SJ.D. (Doctor of Juridical Science), and three
dud-degree programs. (See the summary of American University’ s Washington School of Law in
Appendix D.) Likewise, Franklin Pierce Law Center offersaJD., anL.L.M., and an M.|.P (Master of
Intellectual Property, Commerce, and Technology), aD.l.P. (Diplomain Intellectud Property), and two
dua-degree programs. (See the summary of Franklin Pierce Law Center in Appendix E.) These
additional degree programs provide sSudents dternatives for obtaining an education in IP and are likdly to
be more widdly availablein the future, particularly from law schoolsthat dready have strong | P programs.

C. Teaching Methods

Most law school coursesin the United States are taught using a question-and- answer format based
on assigned reading. Typicaly, the professor assigns at least one legd case for the sudentsto prepare to
discussfor class. During class, the professor assigns a student to recite the facts of the case and the
decison of thecourt. The professor then selects students to answer questions about the facts of the case
and the legd basesfor the decision of the court. Through thismethod, it is hoped thet the students will get
an undergtanding of thelegd holding of the case and the importance of the case in the generd fidd of law.

Thisformat is so designed to give the students experience in public speaking.

With the exception of the introductory and survey courses, |P courses are generdly taught in the
same manner. Introductory and survey courses do not lend themsdlves to this questionand-answer
format well because much of the materid ishigtorical and adminigrativein nature. Introductory and survey
courses are more often taught in thetraditiond lectureformet, inwhich the professor prepares and ddlivers
alecture on achosentopic. Inthisformat, the professor istypicaly the only person in the class to spesk,
unless a student has a question about the information being presented.

However, more advanced and specidized IP courses can be, and typicdly are, taught using the
guestion-and-answer method, because many of these courses include intense study of case law relevant
to the IPfidd. Furthermore, the advanced courses often include “ seminars’ and “writing” courses. Ina
“seminar” course, the professor typicaly presents atopic for discussion and acts as a moderator for a
discusson among the students. In such aformat, the sudents are relied on heavily for their andysis of the
topic, and the professor typicdly interjects comments only when needed to stimulate the conversation or
correct misunderstandings of law or fact. In*“writing” courses, the amount of lecturing or input from the
professor is extremely limited. In these types of courses, the professor typicaly introduces the subject in
two or three lectures, then students select topics to research and write about. The students are assigned
datesto present their research results, and they prepare and deliver alecture to the rest of the students on
thetopic. Thus, in effect, the students lecture for most of the classes, and the professor merely sits and
listensto the lecture. After each student lecture, and upon review of drafts of each student’ s research
paper, the professor provides comments to each student about the strengths and weaknesses of the
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research, draft paper, and presentation.
D. Professors in IP

Asdiscussed above, |P professors are typicaly adjunct professors whose primary professionisin
private or corporate | P practice, or asajudgeor high-level PTO or Copyright Office employee. Because
very few law schools offer asignificant number of |P courses, full-time | P professors are often required to
teach courses not related to | P, such as general property law or contract law. In contrast, adjunct IP
professorstypicaly teach asingle course per year. The courseisinvariably on subject matter on which the
adjunct professor is an expert.

As mentioned above, adjunct professors are not highly compensated for teaching: they are
moativated to teach not out of amonetary desire, but out of a desire to teach. Some aso hope to meet
prospective employeesfrom among their sudents. 1n addition, many use teaching asamethod for keeping
themsalves abreast of new developmentsin IP law (they need to know the recent devel opments so that
they can present them and discuss them with their sudents).

Adjunct professors are as highly, if not more highly, desired by the law schoal than full-time IP
professors. Adjunct professors spend a mgority of their time practicing IP law. Thus, they bring with
them a knowledge of the current Sate of affairsin the private sector, and in IP law in genera. They can
aso bring prestige to the law school if they are well-known private practitioners or high-leve government
employees, such asfedera appdlatejudges or PTO or Copyright Office administrators or attorneys. For
example, in the Washington, D.C. ares, there are two law schools that provide exceptiona |P programs:

George Mason School of Law and George Washington School of Law. George Mason employs 3
full-time professorsthat teach coursesin IP. On the other hand, it employs 29 adjunct professorsto teach
IP courses. The P adjunct faculty includes two judges from the Court of Appedlsfor the Federa Circuit,
the Salicitor of the PTO, aformer Commissioner of the PTO, and many partners a nationdly and
internationaly known IP law firms. (See Appendix G.) George Washington School of Law employs 6
ful-time IP professors, yet it employs 14 adjunct professors. The IP adjunct faculty includes one judge
from the Court of Appedlsfor the Federa Circuit, aformer Commissioner of the PTO, and many partners
a naiondly and internationaly known IP law firms. (See Appendix H.) The presence of such
wdl-known and well-respected professionals on the faculty of these law schools attracts highly qudified
gpplicants to the schools and accordingly enhances the reputation of the school.

Although important characteristics of adjunct professors are their satus in the 1P community and
their desire to teach, they are also expected to be able to convey information to sudents. Like othersin
the education profession, if 1P professors are unable to communicate their knowledge of the field to their
sudents, they are not fulfilling their role as educators. Thus, dthough they are of vaue to the school for
thelr reputation, their inability to educate students weighs againgt the law school inits effortsto develop or
maintain an excellent reputation for graduating highly trained professonds. Therefore, it isin the school’s
best interest to encourage the failing I P professors to dter their teaching methods, or terminate the offer
of employment to them. Thus, dthough law schools desire to hire highly respected I P professionals as
adjunct professors, these individuals are still expected to be adequate educeators.
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Although the adjunct professors are expected to satisfy certain minimum standards as educators,
due to the fact that they are employed full time at another profession, law school administrators typically
have alower expectation for attendance at classes for these professors. More specifically, law schools
typicaly expect their professors to attend every scheduled class, excusing absences only for serious
persond illness or family emergencies. But law schools typicaly excuse absences of adjunct professors,
recognizing that they are often compelled to attend to the duties of their primary employment at the
expense of ther teaching respongilities. It is only when the adjunct professor fails to attend a sgnificant
number of classes that the commitment to teaching is questioned by the school.

While the univerdty receives a benefit from having a highly respected IP atorney or government
officid asafaculty member, the attorney or government officid receives a benefit aswell. Among
educated persons in the United States, teaching is considered to be a very honorable professon. Thus,
among the educated, teachersare highly respected and admired. By becoming a professor at alaw schoal,
adjunct professors receive praise and respect from their peers not only for conduct and performancein
their primary profession, but for taking on the added responsbility of educating new members of the IP
professon aswell. Aswould be expected from a group who choose to teach mainly because they liketo
teach, the additional respect adjunct professors receive from their peers for teaching is a benefit that is
highly vaued.

E. Studentsin IP

As discussed above, not dl attorneys working in the IP fild have aforma education in [P law.
Many have a broad lega education and focus on IP after receiving their law degrees. Aswould be
expected, those who desire aforma education in [P law typically are attracted to the handful of law
schools that provide exceptiond |P programs. Many students recognize that they will be most prepared
for acareer in IP law if they attend alaw school that has a strong IP program. Likewise, they recognize
that they will havean excellent chance of obtaining a desirable position after completing law school if they
attend alaw school with a strong |P program.*

Studentsin IP courses are adiverse group. They include students who have entered law school
directly from receiving auniversity degree. They aso include students who have beenin the IP profession
for one or more years and have decided to obtain formal legd training in P to further their careersin the
fidd. Examples of such students include patent examiners, patent agents, and law clerks at private law
firms. Studentsin IP courses are primarily sudents who are interested in a professond career in the [P
fidd. Some studentsin IP courses, however, take the courses soldly to satisfy a curiosity about that
aspect of the law.

The educationd backgrounds of students generdly depends on the type of 1P law the particular
gudent isinterested in. More specificaly, sudents with technica or scientific backgrounds are typicaly

! During interviews we had with Deans at George Mason University School of Law and Franklin Pierce
Law Center, the Deans indicated that their graduates specializing in IP law had a 100% placement rate (George
Mason) or near 100% placement rate (Franklin Pierce) upon graduation.

-20-



interested in patent law, primarily because they have the necessary background to be a patent attorney.
Of course, as mentioned above, one can be an attorney primarily responsible for patent issues without
being a patent attorney, but the typica patent attorney has atechnica or scientific background. On the
contrary, to pecidize in trademarks or copyrights, a student does not need a technica or scientific
background. Rether, an interest in this aspect of the law is sufficient for entry into the fied.

Many of the students bring with them experiencein the IPfield and at least a basic understanding
of agpectsof IPlaw. For example, a law schoolswith excdlent reputationsin IP law, it is not uncommon
to see students with aPh.D., sudentswith an M.S,, aswell as otherswith at least one year of experience
asan IP professonal. The presence of these experienced students promotes in-depth and thoughtful
discussionsin the [P classes. The presence of students with professiona experience thus enhances the
learning experience for al students enrolled in the class and better prepares the graduating students for
positionsin the IPfield.

Aswith other aspects of |P education, the number of studentsin law schools who take I P courses
varies. Ingenerd, the number of coursesoffered a alaw school reflects the number of studentsinterested
in, and enrolled in, IP courses. This generdization, however, can be mideading in some cases because it
does not takeinto cong deration the size of the student body. More specificaly, alaw school having alarge
student body, such as Georgetown University School of Law (which enrolls 575 new students each year)
would be expected to offer more I P courses than alaw school having ardatively smal student body, such
as Franklin Pierce Law Center (which enrolls 150 new students each year). Thus, dthough the number
of courses can be used as arough indicator of the number of students taking IP courses, it does not
necessxily give atrue estimate of the proportion of sudents within the entire law school who take IP
COUrSEsS.

Correcting for class size, the proportion of studentsin the entire law school who take | P courses can
generdly be estimated by the number of courses offered. Thus, schools offering ardatively large number
of IP coursestypicaly have ahigh percentage of their sudents enrolled in the IP program. In law schools
that provide specific IP programs, the number of students who take IP courses can be as much as 25%
of the student body. But it must be stressed that the number of schools that emphasize IP education is
smal compared with the total number of law schools in the United States.

Due to the rdatively high number of students who are aready professondsin the IPfidd, and due
to thefact that most of the professors are adjunct professors having primary (i.e., daytime) employment in
the IP field, most of the IP courses at schoals offering a high-quality 1P curriculum are conducted during
the evening. Asaresult, ahigh percentage of students focusing on IP law are enrolled in the evening or
“night” program at their law schools?

2 Inthe U.S, many law schools, particularly those in metropolitan aress, offer both a full-time

“day” curriculum, and apart-time “night” curriculum. A typicd “day” student achieves hislaw degreein
3yearswhileatypicd “night” student achieveshisdegreein4 years. “Day” studentsare permitted to take
“night” courses when no equivaent is offered during the day, and vice versa.
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Onething iscertain: law students who enroll in [P courses during law school have an advantage in
securing apostion in the I P field after graduation as compared with law students who do not. As
discussed above, both on the government side and on the private Sde, the most highly qualified applicant
ischosenfor aparticular position. Thus, wherethe positionisinthefield of IP, any education inthe IPfield
puts the gpplicant a an advantage over other gpplicants with no formd legd training in the IP fidd. In
generd, the more education graduates have in the IP field, the more likely they are to obtain employment
a ahighly respected law firm or at ahigh-leve pogtion within the governmen.

Interestingly, many private law firms publicly date thet they are primarily interested in applicants
having a strong generd legd education. For example, Oppedahl Larson LLP, an [P law firm widdy
known to those who use the Internet for P purposes, states on its website that its primary criteriafor
selecting employees are, in this order: an adequate technica background, attendance at a “top ranked”
law school (regardless of its reputation in 1P), and academic achievements in law school (such asbeing
sdected for the law review or having a high grade point average). These law firms uniformly state that a
person with a strong genera legal education is more desirable than one with a specidized education in [P
because ther firm can quickly educate the new employee in the IP fied, but cannot easily educate the
othersin generd law. In practice, however, private law firms (and, for that matter, private-side
companies) highly vaue, and compete with each other for, law school graduates with formd 1P law
education.

The employment Stuation for students that have taken 1P courses during law school varies. In
generd, itisexcelent. For thisanayss, three types of IP law students can be identified:

students who have only a passing interest in IP law, but who have taken one or more IP
courses during law school

sudents who have asincereinterest in IP law, but who have attended alaw school that
does not have a strong 1P program

sudentswith astrong interest in | P law who have attended a law school with astrong IP
program.

In thefirgt case, the student isin a better position to obtain aposition in IP law than a student who
hastaken no coursesin [P law. But such astudent’ spositionisonly marginally better than students having
taken no IP law courses because most employers, be they the U.S. government or private companies or
law firms, recognize that the dynamism inherent in the U.S. system will quickly nullify any advantage one
student’ s background has over another. Thus, dthough a student who has taken one or afew 1P courses
during law school will have amargindly better chance of being employed in the IPfidld, the likelihood that
other factors, such as persondity or overdl qudity of the law school, will be dispositive is greter.

The second type of student who has taken IP courses during law school isthe student who hasa
gncereinterest in 1P law, but who has attended alaw school that does not have astrong IP program. This
student will likely have taken dl of the 1P courses offered by the law school. The student’ s prospects of
obtaining employment in the IPfield are good. However, depending on professiond godls, it isnot certain



that the student will be able to get a position of the most interest to him.

Thethird type of student isthe student with astrong interest in 1P law who has attended alaw school
with agtrong IP program. Thisstudent ishighly likely to be employed, typicdly in the pogition of hisor her
choosing. This student is the best prepared to enter into aposition in the IPfield, and thusiis highly
recruited by the private sde.

F. Evaluation System

Aswould be expected, law schools, individua professors, and students are constantly being
evauated to determine the quality of each. The manner in which they are evaluated differs and the
immediate purpose for which they are evaluated differs. However, the combined evauation process
provides information that is used by al three and othersin the IP field to judge each.

Law schools are evaluated by both prospective students and by employersin the IPfied.
Evauation is based on numerous factors. Among the most important factors are: (1) academic
qudifications of the students accepted by the law school (LSAT scores and grade point average during
university sudies); (2) percentage of students employed in the legal professon within sSx months of
graduating from law schodal; (3) the qudity of the faculty (as judged by publication of scholarly articles,
nationd and internationa recognition by peers, etc.); and (4) the quality of graduating students (i.e., level
of preparedness of the students to work in the legd professon). Obvioudy, much of the evauation
process is subjective, being based on qudities that cannot be quantified eadly (such asleve of
preparedness and recognition by peers). Thus, it is essentidly impossible to accurately rank law schools
in numerica order for either overdl quality or qudity of IP curricula Rather, it is more useful to rank
schools generdly (e.g., “excdlent,” “good,” “average,” and “poor”).

Professorsare primarily evauated by the students. Typicdly, at theend of each course, the students
are given an evduation form with which to evauate the professor. The evaduation is either confidentia
between the student and the law school adminigtration, or is anonymous. The eva uation includes
questions about the professor’ s teaching style, the subject matter of the course, and the ability of the
professor to convey information to the student. 1t aso includes space for the students to provide specific
comments (positive or negative) about the course and the professor. The evauations are reviewed by the
law school administration and are often forwarded to the professors so that they can consider the
evauations and make adjustments to their courses, if necessary. This system permits the professors to
dter their courses and their teaching styles to optimize the transfer of information from them to ther
sudents. Thus, overdl, the criteria are quite subjective, with students providing input on whether their
expectations for the course were met and whether the course should be changed to improveit.

There are, of course, times when either the professor’ s teaching style or the subject matter of the
course is unpopular with the students. In such cases, the course and professor develop a poor reputation
among the students: former students recommend to new students that they should not enroll in the course.

Enrollment in the course typicaly drops over the years until it becomes evident to either the professor or
the law school adminigration that there isinsufficient interest in the course to warrant its continuance. In
these cases, either the professor informsthe law school that he or she does not intend to continue to teach
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the course, or the adminigtration diminates the course from the curriculum.

Students are, of course, evauated aswell. Evauation is based solely on the professor’ s opinion of
the legd and andlyticd ability of the student. There are various ways professors evauate students, the
method chosen being the one the professor believesis most appropriate for the subject matter of the
course and the manner in which the courseistaught. In generd, thereisasingle exam administered at the
end of the course. The exam typicaly includes two or more questions, the answersto which are provided
by the studentsin essays ranging from oneto severd pages each. However, dueto the variation in subject
matter encompassed by IP law, the format of the evauation can be quite variable.

For example, for 1P courses that primarily involve the study of case law (e.g., patent infringement
law or patent damages law), students are typically evauated using a question-and-essay answer format.
In thisformat, a pattern of factsis presented and at least one question is posed based on thosefacts. The
student is expected to devise an answer consstent with the holdingsin the cases studied during the course.
The student’ s &bility to identify the correct relevant cases and apply the holdings of the cases to the facts
of the question govern the evauation by the professor.

On the other hand, many 1P courses focus on the state of the law in many different areas of IP. For
example, acourse directed to Federa Circuit appdlate practiceis not limited to asingle aspect of 1P law,
but encompassesissuesrelating to al aspects of thefield. For such courses, professors often evauate the
students based on a single essay, or “term paper,” which addresses in detal any issue relevant to the
subject matter of the course. The professorstypicaly require the sudentsto write at least 25 pages of text,
but permit them to address any relevant topic of interest to them.

In addition, many specidized coursesin IP are designed to give sudents practica experiencein
agpects of 1P law. These coursesinclude IP litigation, IP licensing, and appellate brief writing. In these
courses, professors may choose to assign the students a project that mimics a project they might be
assigned if they become an IP professiond in private practice. For example, in the IP litigation courses
taught at George Mason University School of Law and Suffolk University School of Law, the classes are
pitted againgt one another in amock patent litigation. One classis assigned the role of patentee and the
other classisassigned therole of accused patent infringer. Asthe course progresses, thetwo classeswork
their way through the litigation, filing complaints and motions, conducting hearings before ajudge, and
ultimately goingtotrid against each other. The Sudentsare evaduated by their performance at thetask they
wereassigned (e.g., based on the quality of amotion the student prepared). Another example of the use
of aproject rather than an examisin an IPlicensing course. In such acourse, the professor can eva uate
the students by having them prepare licensing agreements based on fictitious facts and companies.

Although rarely used, some professors evauate their sudents using a“multiple choice’ or “short
answer” format. The multiple choice format uses a series of questions, each having four or five possble
answers following each question. The student is required to pick the best answer out of the four or five
provided. Inthe*"short answer” format, the professor provides a sentence that is a statement of law or
policy, but is missing some key information, such asastatute or rule number, atime or date, a case name,
or person’sname. The student isrequired to supply the missing information. The multiple choice and short
answer formats are typicaly used only for courses that involve subject matter that relies heavily on facts
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rather than on law. Such coursesinclude generd introductory courses on |P, and specialized courses,
such as PTO interference practice and trade secret law.

Thus, overdl, there are numerous ways that professors evauate students. Ultimately, though, each
student receives agrade for each course taken, and the average of dl the sudents grades is cal culated.
The student is then ranked againgt the other studentsin the class. Often, prospective employers will use
the student’ s rank as a factor in determining whether to offer the student a professiona position.

Inaddition to being evauated by their professors, sudents are eva uated by prospective employers
when they apply for professond postions. Employerstypicaly consder not only the school the student
attends, the students' grades, and the students' class rankings, but aso the types of courses taken (in
particular, the number and types of IP courses), and their extracurricular experience. The most highly
vaued extracurricular experiences are previous or current employment in the I P field, internships with
judges or in offices of other high-level government officias, and “dlinical” experience. Likely the most
important experience is current or past employment in the IPfidd. In the patent field, a sudent’ s Satus
as a patent agent is aso highly vaued.

G. Structure of University Administration

A vast mgority of law schoolsin the United States exist as aschoal (or college) within auniversty.
Thus, the law schooal is organized under the auspices of the university and provides alegal educationto its
sudents within the overdl education framework set up by the university. Officids of thelaw school (e.g.,
Deans, presdents, directors) administer the law school based on the overdl university plan and participate
in governing the university in the same manner asthe officids of other schoolsin the university. Decisons
on policy and curriculafor the law school are often made at the university leve, relying heavily on
recommendations provided by the law-schoal officidsand law-school board of governors, if such aboard
exigs.

Law schools are typicaly organized as any other school or university would be organized. Thereis
typicaly aboard of governorsthat broadly oversees the activities of the law school. The board often
conggs of highly respected members of the legd, political, and business communities. The board
members are independent (i.e., not law school employees), and thus expected to provide guidance and
leadership without regard to persond gain or advancement within the school. Law schools aso have an
internal adminigrative structure. Interndly, the administration comprises one or more Deans, who are
responsiblefor administering the education program to the students. In many schools, thereisahead Dean,
who oversees the entire education program, and other, assstant Deans, who are responsible for various
aspects of the education program. Examples of assstant Deans are a Dean of Admissions, a Dean of
Student Placement (i.e., in charge of hdping students get professona employment upon graduation), and
aDeen of Curriculum.

There are no federdly administered law schoalsin the United States (dthough the military provides
specific legd training in military law to its lawyers). However, many states support one or more law
schools. For example, among the 50 highly regarded law schools discussed above, severd are
state- supported schoolsin Cdifornia, Virginia, and Texas. In contrast to private schools, state-supported
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schools rely on state tax money to support the services provided by the university. The rationde behind
state- supported law schools is the recognition thet it isimportant for a state to educate its citizens, be it
through undergraduate studies or law school. Thus, states use part of the money collected through taxes
to support universtiesand law schools. Inmog, if not al states, tuition for state resdentsislower than for
nonresidents, under the theoriesthat (1) the resident has aready paid tax to the state to support the school
and thus should not have to pay afull tuition to attend the school (thiswould result in the student paying
more money to attend the school than astudent from adifferent state), and (2) thosewho resdein the state
and attend aschool inthe sate arelikely tostay in the state after graduation, and thus become productive,
educated members of the stat€’ s citizenry.

It isimportant to note that many law schools with excellent reputations for generd legd education
and specificdly for their IP programs are private schools. For example, of the 50 law schoolsweidentified
above as being widdy regarded as providing an excellent overdl legd education, 26 are private law
schools. Likewise, of the 19 we identified as having an excedllent IP program, 12 are private. Thus,
athough funding for a date-supported law school is more stable, private law schools are clearly capable
of obtaining the necessary funding (by way of high tuition rates and donations) to provide an adequate, if
not excellent, legd educetion for their students.

H. Funding of Law Schools

Law schoolsarefunded in many ways. State- supported law schools receive alarge portion of their
operating expenses from the state government. The remainder is obtained from tuition charged to the
students, and private donationsfrom law firmsand dumni. In contragt, private law schoolsdepend entirely
on private funding. Thus, they obtain money to cover dl of their operating expenses from tuition charged
to the students, and private donations from law firms and dumni.

As mentioned above, nearly al law schoolsin the U.S. are associated with auniverdity. In addition
to the law schoal, the university includes other schools, such as aschool of engineering, and a school of
atsand sciences. The law schoal is typicdly not autonomous within the university - its policies, faculty,
and finances are regulated, at least to some extent, at the university level. Although regulated at the
universty leve, funding for most law schools reflects the amount of tuition charged per student. That is,
regardless of the type of funds maintenance program used by a university, the law school typicaly getsto
use dl of the money it generates - it is not generdly used as a money-making center to support other
university programs.

For example, at the University of Cdifornia, Berkeley (a state-supported schoal), dl tuitionis
deposited into the university’s generd fund. The law schoal faculty and gaff (aswell asthe bills for the
facilities, etc.) are then paid by the university from thisfund. Other expenses, such asfor guest lecturers,
symposia, etc. are paid out of funds obtained through donations from law firms and dumni. Likewise, &
George Washington University (a private school), dl tuition is deposited in the universty’s generd fund.
The university adminigtration, and in particular, the law school dean, the university vice president of
academics, and the univergity vice president of financid affairs, collectively decide how much money is
returned to the law school, and where and how that money is spent.
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In contrast, a the Univerdity of Michigan (a state-supported school), dl law schoal tuition is
deposited in alaw school fund. Thelaw school then uses that money to pay the faculty and staff. Money
isaso trandferred to the university’s general fund to pay for the law school’ s share of the facilities cogts.
At the University of Michigan, the Provost has the discretion to increase or decrease the amount
transferred to the university’ s generd fund, based on any number of factors.

Thus, dthough there are various funding mechanismsand variousways of maintaining and disburaing
the money collected, in generd, law schools are funded in a manner that reflects the amount of money
generated by the law school and needed by the law school to maintain its program.

I. Relationships Between Law Schools, Law Firms, and Government

There are typicdly strong ties between law schools and law firms and government agencies. Law
firms, particularly large law firms, oonsor numerous socid events, educationa lectures, symposia, and
academic competitions at law schools. Likewise, locd, Sate, and federal government agencies (including
courts) develop internship programsfor law studentsto provide them practical experience while dill inlaw
school. Aswith other aspects of thelega-education system in the United States, the amount of interaction
between law schoals, law firms, and government varies depending on the school and the geographica area
inwhich it islocated.

Large private law firms often sponsor educationd and socia events at law schools. For example,
alaw firm might set up avisting lecture program for alaw school inwhich highly respected professorsfrom
other law schools vist and lecture on atopic of interest. A reception often followsthe lecture. By
providing the visiting lecture program and reception, thelaw firm has benefited the law school. Atthesame
time, the sudents a the law school are exposed to the law firm and devel op apositive attitude toward the
law firm. Thelaw firm thus benefits from the program by attracting gpplicants from the law school. Other
educationd and socia programs that can be sponsored by private law firms aso benefit the law schoals,
reflect positively on the law firm, and enhance the learning experience for the students.

The ties between private law schools and private law firmsis particularly important because private
law schools do not recelve asteady stream of fundsfrom alarge, stable source, such asa sate government.
Thus, in order to keep their tuition rates as low as possible yet dill provide a stimulating and rewarding
educational experience, private law schools must rely on private donations. The donations often come
from dumni, but the large donations typicaly come from law firmsin the form of cash or sponsorship of
educationd and socid events, or sponsorship of the sdary (or apart of asdary) of aprofessor at the law
school. The benefits to both the law school and the law firm are of the kind mentioned above.

A third example of the strong ties between private law firms and law schoolsis the internship,
law-clerk, and summer-clerk postions offered to Sudents at law schools. Often, law firmswill interview
sudentsduring thestudents' first and second years of law school for part-time or summer postions a the
law firm. This not only provides employment for the selected students, but aso provides the selected
sudents with practicad experience in thefied before graduating, and enhances the educationd experience
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of the sudentsat the school. Of course, it dso benefitsthelaw firms by enabling them to evad uate potentia
new employees while paying them rdatively low wages, and by exposng the sudentsto the law firmina
positive manner.

Governments are generaly precluded from making donationsto law schools. However, grantsare
often available to both private and state law schools for educationd programs and tuition supplements.
Furthermore, government agencies are able to enhance the educationa programs of many law schools by
developing internship programs in which currently enrolled students work part-time at a government
agency, typicaly without pay, during the hourswhenthe gudent isnot in class. Generaly, these internships
are conducted at loca, state, and federa courts, where the students work in the office of ajudge.
However, in areaswhere alocd, Sate, or federal agency hasalarge presence, internships can be available
inthose officesaswell. For example, in the Washington, D.C., area, thefedera government has numerous
officesinwhich law studentscan serve asinterns. Examplesof federa internshipsthat are availableinclude
internshipsin the offices of U.S. congressmen and senators, internships in the Department of Judtice;
internshipsin the Federa Bureau of Investigation; aswel asinternshipsin other departments and agencies,
such asthe Federd Trade Commission, the Internationa Trade Commission, the Bureau of Alcohol,
Tobacco, and Firearms, and the Immigration and Naturdization Service.

In summary, thereisagreat ded of interaction between law schools, private law firms, and the
government. Itisakey aspect of the dynamism seenin the U.S. IP system, and enhances the educationa
experience for law students.

J. The Qualities of an Excellent IP Program

In summary, many factors are involved in developing an excellent IP program. The mogt influentid
factorsappear tobe: (1) accessto highly qualified and highly respected adjunct faculty; (2) offering awide
variety of both introductory and advanced level courses, and (3) the ability to attract highly qudified
studentsto the P program. Of course, dl of thesefactorsareinterrelated, one depending, at least to some
extent, onthe others.

Theinternal governing structure of the university or law school does not gppear to be critical.
Furthermore, therelationship of the school to the state government (i.e., whether thelaw school isaprivate
school or a state-supported school) does not seem to be critica for development and maintenance of an
excdlent [P law program. Findly, dthough ABA accreditation is necessary, the qudity of the broad legd
education offered to IP students does not appear to be a critica factor in developing an excdlent IP
program (i.e., aschool does not need to develop areputation as excellent overdl firdt, before it beginsto
develop an excdlent IP program).

Thus, the question becomes “How does one get the cycle leading to excellence started?’. The
answer gppears to be the commitment by the law school and university officids, and the board of
governors, to develop and maintain astrong IP program. Without acommitment, highly respected adjunct
professorswill not teach at the law school. Without the highly respected adjunct professors, it will not be
possibleto provide high-qudity 1P courses or numerous 1P courses. Thelack of enticing courseswill deter
high-qudity candidates from gpplying to, and attending, the school. The overdl effect isafalure of the
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school to develop (and then maintain) an excellent reputation for IP studies.

Asafina note, onefactor beyond theinterna commitment by the school that appearsto be reevant
to developing and maintaining a high-quality IP programis geographical location. That is, it gppears that
most of the law schoolswith top | P programs are in large metropolitan areas or areas known for high-tech
indudtries. Although geographical location is not a primary, critical factor in developing an excdlent IP
program, it does appear to beimportant in the school’ s ability to attract and retain highly respected adjunct
faculty (such faculty are rarely found in smal cities or rurd locations). 1t might aso be important in
providing extracurricular activities for the students, such as internships and clerkships, the absence of
which might ultimately reduce the quality of gpplicants to the school, and in particular, the IP program.

K. Continuing Legal Education

Thevadueof continuing legd education (CLE) after completion of law schoolsiswidely recognized.
Forty of thefifty U.S. States require registered attorneysto continue their legal education after graduating
from law school. Attached is Appendix I, which shows the continuing legal education requirements of
these 40 states.

Interestingly, in the United States, law schools rarely participate in the CLE process. Rather, CLE
is primarily provided by private companies and organizations, which work with the Sate bar associations
to develop acceptable CLE programs. In addition, many state bar associations provide CLE programs
to their members, without using an intermediary private company. The most widely recognized
organization that provides CLE programsisthe ABA’s American Law Indtitute (ABA-ALI), which can
be found on the Internet at di-aba.org. A recent trend isto provide CLE programs over the Internet.
Companies such as LawCommerce.com (lawcommerce.com), LawLine.com (lawline.com),

L ega Span.com (legalspan.com), CLE Internationd (cle.com), West Group (westlega edcenter.org),
American Society of Law, Medicine, and Ethics (adme.org), and the Practicing Law Ingtitute (pli.edu)
provide online CLE programs approved by many state bar associations.

In the IP field, the premier company that provides nationdly recognized CLE programsis Patent
Resources Group (PRG; patentresources.com). PRG conducts periodic (e.g., three times per year)
intensve CLE programs on most major aspects of IP law. The programs are accredited by mogt, if not
dl, state bar associations, even though they are specificaly designed to address only P issues.

Findly, CLE is conducted through programs initiated, developed, and executed by attorneysin
private practice. For example, many largelaw firmsdesignate amember to research atopic of importance
inthefidd. That person then develops a program and submits it to the state bar for gpprova. Upon
gpprova, the attorney presents the program to fellow attorneys (or to attorneys from other firms or at
private companies).
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